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I. THE PROCCEDINGS 

The Hartford Board of Education (the Board) and the Hartford Federation of Teachers (the 

Federation) come before this panel pursuant to the provisions of Section 10-153f of the General 

Statutes of the State of Connecticut. The Federation and the Board are parties to a collective 

bargaining agreement for the period July 1, 2008 through June 30, 2011. Pursuant to their 

statutory obligations, the parties commenced negotiations for a successor agreement for the 

period July 1, 2011 through June 30, 2014. The parties engaged in negotiations on this successor 

agreement, exchanging proposals on November 1, 2010. After negotiation sessions and a 

subsequent mediation the parties reached agreement on all of the terms of a successor collective 

bargaining agreement save one. 

 

The the neutral arbitrator representing the interests of the public was appointed by the 

Commissioner of the Connecticut Department of Education and an initial hearing on procedural 

issues was held on January 3, 2011 and a subsequent hearing on evidentiary issues were held on 

January 21 and 22, 2011.  At the latter, the parties and their counsel were afforded full 

opportunity to present evidence and argument through testimony and cross-examination of 

witnesses, submission of documentary evidence and presentation and discussion of 

spokespersons with respect to the issue in dispute.  At the close of the hearings, the parties filed 

last best offers electronically and by U.S. mail on January 28, 2011 and subsequently filed post 

hearing briefs electronically on February 10, 2011 followed by delivery of hard copies. The 

arbitration panel met in executive session on February 14, 2011 to consider the issues presented 
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and make the following award. The agreed upon language of the parties is contained herein in 

Section VIII of this award. 

 

II. STATUTORY CRITERIA 

In hearing and deciding this matter the arbitration panel is required to apply the criteria set 

forth in the Teacher Negotiation Act, Connecticut General Statute Section 10-153f et seq. which 

provides in part: 

In arriving at a decision, the arbitrators or the single arbitrator shall give 
priority to the public interest and the financial capability of the town or 
towns in the school district, including consideration of other demands on 
the financial capability of the town or towns in the school district. In 
assessing the financial capability of the town or towns, there shall be an 
irrebuttable presumption that a budget reserve of five per cent or less is 
not available for payment of the cost of any item subject to arbitration 
under this chapter. The arbitrators or the single arbitrator shall further 
consider, in light of such financial capability, the following factors:  

(A) The negotiations between the parties prior to arbitration, 
including the offers and the range of discussion of the issues;  

(B) the interests and welfare of the employee group;  

(C) changes in the cost of living averaged over the preceding three 
years;  

(D) the existing conditions of employment of the employee group 
and those of similar groups; and  

(E) the salaries, fringe benefits, and other conditions of 
employment prevailing in the state labor market, including the 
terms of recent contract settlements or awards in collective 
bargaining for other municipal employee organizations and 
developments in private sector wages and benefits. 
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III. THE ISSUE IN DISPUTE AND LAST BEST OFFERS OF THE PARTIES 

 The parties submitted one open issue to be considered in this arbitration proceeding. It is 

contract Article VIII Section E concerning layoff and recall of bargaining unit members. 

 

The Last Best Offer of the Board 

ARTICLE VIII –  
OPPORTUNITIES AND ASSIGNMENTS, SUBSECTION E, LAYOFF AND RECALL 

1. In the event of a reduction in force necessitating the elimination of bargaining unit 
positions, a teacher will be laid off within his/her current area of certification 
under which the teacher is currently teaching in the reverse order of seniority in 
the teacher’s school based on overall seniority in the system (i.e. any cuts made at 
a specific school will impact the teacher at that school with the least district-wide 
seniority within position category (e.g. pre-k, elementary, physical education, 
etc.)). Any displaced member shall be placed on the available teacher list for a 
period of ninety (90) calendar days from displacement; such leave shall be with 
pay if school is in session.  During the ninety (90) calendar day period, the teacher 
shall be available to fill a vacancy at another district school/location at the request 
of the principal.  If the teacher declines a position, he/she will be viewed as 
having resigned from the system.  If the teacher accepts a position, he/she will 
carry his/her district-wide seniority to the new school/location.  In addition, 
during the ninety (90) calendar day period, any teacher on the available teacher 
list may submit a cover letter and resume supporting his/her interest and 
commitment to a particular school, which shall be considered by the principal or 
hiring agent.  If the teacher is not offered a position by the conclusion of ninety 
(90) calendar days, he/she will be deemed not qualified and will be laid off 
subject to the provisions of paragraph 2 below. 

 No tenured teacher shall be laid off if there is a non-tenured teacher holding a 
position for which the tenured teacher is qualified and certified (including dual 
certification such as PE and Health).  Qualifications include but are not limited to, 
relevant experience, specialized training (relevant to the position, school, theme, 
etc.), recent experience in the grade level or content/pedagogy, particular or 
unique contribution to the school, teacher performance, record as a teacher 
(attendance, discipline, etc.).  In the case of a part-time teacher or a teacher whose 
assignment is divided between schools/locations, qualifications include the ability 
of the teacher to meet the scheduling needs and availability needs required by the 
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position without disruption to other schools/locations.  The determination of 
qualifications shall be made by the Administration. 

2. Any employee who is laid off shall have recall rights as follows: 

Members shall be placed on recall list for his/her most recent school.  Recalls 
shall be based on the reverse order of layoff within a school by position category.  
A recall list shall be maintained by each school and a displaced member shall 
remain on the list for a period of 30 months from the time of displacement. 

a. A teacher who formerly worked 40% or more shall remain on the recall 
list unless the teacher refuses a position which is 40% or more of a full-
time position.  Whenever possible, a teacher shall be given a position 
equivalent to the FTE that he/she had before being laid off. 

b. Teachers on the recall list shall be notified by telephone with confirmation 
in writing and must respond to the Administrator for the Department of 
Human Resources within five days of receiving the notification.  To insure 
coverage under this subsection, teachers must keep the Board informed of 
all address and telephone number changes. 

c. Any member who cannot be placed on a recall list because his/her former 
school no longer exists shall be offered an additional severance payment 
of $15,000 or he/she shall be placed as a substitute teacher, at his/her 
discretion, including all collective bargaining rights attendant thereto. 

 

The Last Best Offer of the Federation: 

 

ARTICLE VIII – OPPORTUNITIES AND ASSIGNMENTS 

E. Layoff and Recall 

1. In the event of a reduction in force necessitating the elimination of bargaining unit 
positions, teachers will be laid off in the reverse order of their seniority in the system 
within certification area(s).  No permanent teacher shall be laid off as long as there are 
non-tenured teachers holding positions for which the permanent teacher is qualified. 

 

2. Any employee who is laid off shall have recall rights as follows: 
 
a. Teachers who have been laid off shall have their names placed on a preferential hiring 

list. 
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b. Seniority shall be the determining factor in recall provided that the teacher is certified 
and qualified for the position. 

c. i. A teacher’s name shall remain on the list for a period of thirty (30) months from 
the date of layoff or until the teacher refuses a position for which the teacher is 
qualified. 
ii. A teacher who formerly worked 40% or more shall remain on the recall list unless 
the teacher refuses a position which is 40% or more of a full-time position. 

d. No new employee shall be hired to fill a position for which there remains a certified 
and qualified laid off teacher. 

e. Teachers on the recall list shall be notified of openings by regular and certified mail 
sent to their last known address and must respond to the Administrator for the 
Department of Human Resources within ten (10) days of the delivery date of the 
notification of the opening.  To insure coverage under this subsection, teachers must 
keep the Board informed of all address changes. 
 

 

IV. OVERVIEW OF SCHOOL REFORM IN HARTFORD  

The economic circumstances of Hartford are discussed below. In brief, it is the poorest city 

in the state and among the poorest in the nation.  Within this context, the students in the Hartford 

Public Schools have struggled for decades. Ninety percent qualify for free and reduced lunch, 

18% are English language learners and 15% are special needs students.  In 2006 – 2007 Hartford 

was the lowest performing district in Connecticut based on the National Assessment of 

Educational Progress. The achievement gap between Hartford and the neighboring wealthier 

towns is and has been cause for significant concern.  The literature and research is replete with 

data indicating that people who graduate from high school have higher incomes and lower rates 

of incarceration rates. With better and more education economic and other opportunities grow 

and the differences become more pronounced.  Over the decades a number of initiatives have 

sought to close the achievement gap in Hartford – most with little or no success.  These have 

included attempts at contracting management of the schools to a private entity, numerous 

changes in the superintendent and other measures.  At the outset of the current efforts more than 
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half of students failed to meet state standards for reading in 7th grade or for math in 8th grade and 

the graduate rate was 29%.  

 

In the last few years, a new reform strategy was put in place in an attempt to close the 

achievement gap so that all students coming out of the Hartford Public Schools would have the 

skills and knowledge and the consequent benefits and opportunities that come with a better 

education allowing them to function and participate as productive members of the community.  

To close the achievement gap, Hartford students must increase proficiency at four times the 

average rate of improvement of other students in the state.   

 

Under the leadership of Superintendent Adamowski, a reform strategy was proposed to and 

adopted by the Hartford Board of Education based on a Managed Empowerment Theory of 

Action. (Board Exhibit 384)  In brief, it is a manage performance theory of action that defines 

the level of autonomy of a school based on student achievement.  Greater autonomy refers to 

decision making with respect to use of budget, hiring and choice of curriculum.  The higher the 

level of student achievement in a school, the greater the level of autonomy. Low performing 

schools are subject to district intervention or redesign or replacement. New and redesigned 

schools are granted autonomy conditioned on continuous improvement in student achievement. 

A low performing school can earn autonomy over time as gains in achievement are 

demonstrated.  Conceivably, a high performing school could lose autonomy if it fails to maintain 

or improve a specified level of student achievement.  

 



7 
 

Within this context, the District has a portfolio of schools, many of which have particular 

themes or curriculum.  Parents and guardians have the ability to choose where their children 

attend school.  One option is regional inter-district choice. There is also intra-district choice in 

which there is preference for neighborhood schools and, within transportation zones and as space 

is available, parents and guardians may avail themselves of opportunities to enroll their children 

at a school within the district that they feel best meets the needs of their child.  

 

Underlying this portfolio of choice schools is “Student Based Budgeting” to create equitable 

distribution of funding. In essence, a school is funded based on enrollment using a weighted 

student formula using the grade level, academic need and special education need as factors.  The 

goal behind this process is to reduce budget advocacy and increase transparency and equity of 

funding.  Hartford is one of only ten districts in the nation to use this student based budgeting 

approach. Since its implementation, the percentage of funds going to schools and classrooms has 

gone from less than half to more than the 70%. 

 

With the ability of parents and guardians to select schools based on reputation and 

expectation of quality and with the ability to retain students, and thereby staffing, budget and 

autonomy, there is strong incentive for schools to increase the achievement of the students who 

learn in their classrooms.  When a school is not meeting proficiency the district has a process for 

making determinations for its redesign or closure.  As a result, about a dozen and a half schools 

have been closed or redesigned in the last three years. Others are in the process or at risk of being 

closed or redesigned. 
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The 22,000 students in Hartford learn in 44 schools and are taught by a little over 1,700 

teachers.  For the third consecutive year there were significant gains in student achievement. 

Thirty-one schools improved with 22 of those raising their achievement index by more than 4 

points – the necessary level to close the achievement gap. Five more schools reached the 

achievement goal bringing the total at goal to ten schools.  These increases are the result of 

significant efforts and collaboration among teachers and administrators.  Both parties note the 

incredible efforts and collaboration required to make these gains. Based on the design of schools 

and curriculum and the teamwork and efforts of teachers and administrators, more students are 

learning at a higher level and their future prospects are brighter.  The efforts have caught the 

attention of federal regulators, reformers and other school districts from across the country with 

speeches, articles, books and research shinning a light on the changes. 

 

V. PRELIMINARY ISSUE:  Consistency with State Law  

 At the outset of the proceedings and in its brief the Federation raises the issue of whether 

the last best offer of the Board is consistent with Connecticut General Statute §10-151(d). (The 

Teacher Tenure Act).  The statute states in part: 

 (d) The contract of employment of a teacher who has attained tenure shall be continued 

from school year to school year, except that it may be terminated at any time for one or 

more of the following reasons: … (5) elimination of the position to which the teacher was 

appointed or loss of a position to another teacher, if no other position exists to which such 

teacher may be appointed if qualified, provided such teacher, if qualified, shall be 

appointed to a position held by a teacher who has not attained tenure, and provided 

further that determination of the individual contract or contracts of employment to be 

terminated shall be made in accordance with either (A) a provision for a layoff procedure 

agreed upon by the board of education and the exclusive employees' representative 
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organization, or (B) in the absence of such agreement, a written policy of the board of 

education… 

 

 This sets forth three conditions for the layoff of a tenured teacher. A tenured teacher 

cannot be laid off 1) if there is a vacant position within the District for which the teacher is 

certified and qualified; 2) if a non-tenured teacher holds a position for which the teacher is 

certified and qualified; and 3) the layoff must be completed in accordance with a procedure 

agreed upon by the board and the exclusive employees’ representative organization, or, absent an 

agreement, a written policy of the board. 

 

 The primary difference between the parties is the interpretation of “qualified” within the 

act and the consequences that flow from that interpretation as they relate to the first and second 

conditions.  

 

The Federation argues that the courts have generally used the term “qualified” as being 

commensurate with “certified”.  The Federation and the Board concur that a board of education 

may prescribe additional qualifications to those prescribed by the State Board of Education.  This 

is supported by case law. McKee v. Watertown Board of Educ., 32 Conn. App. 6 (1993).  

 

The Board in its last best offer sets forth its qualification standard, namely: “Qualifications 

include but are not limited to, relevant experience, specialized training (relevant to the position, 

school, theme, etc.), recent experience in the grade level or content/pedagogy, particular or 

unique contribution to the school, teacher performance, record as a teacher (attendance, 

discipline, etc.).”  These qualifications are not prioritized or weighted.  
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The testimony at the hearing in this matter focused on a number of relevant items with 

respect to this issue.  The Board asserts that its reform strategy is dependent on the portfolio of 

schools model and managed performance. This creates a situation where the vision, mission, 

pedagogy and content may be unique to a school and creates the need to train and align staff 

accordingly.  As part of managed performance, the decisions concerning staffing are made by the 

principal to build a faculty of their choosing that is a “fit” with the school culture and program. 

In the testimony of Ms. Cutler Hodgman and other representatives of the Board this is in the 

discretion and determination of each of the principals managing the Hartford school they run.   

 

 The Federation argues that the statute creates a property interest in continued 

employment for a certified teacher who has attained tenure, Sekor v. Board of Education of the 

Town of Ridgefield, 689 A.2d 1112, 240 Conn. 119, except on showing of cause or bonafide 

elimination of his position this property right is entitled to protection under the due process 

clause, Lee v. Board of Education of the City of Bristol, 434 A.2d 333, 181 Conn. 69.  Further 

the Connecticut Supreme court has held that in enacting the Teacher Tenure Act a public policy 

in favor of offering greater protection for classroom teachers “[t]eachers in Connecticut are not 

at-will employees because of an affirmative decision of the legislature. In enacting the act, the 

legislature evidenced an intent to protect teachers and administrators below the rank of 

superintendent from the threat of arbitrary discharge.” Cimochowski v. Hartford Public Schools 

et al, 802 A.2d 800 at 812, 261 Conn. 287 at 306 (2002). 
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 The application of this to the language of the Boards last best offer is a follows: A 

tenured most junior teacher in their areas of certification is displaced from a school, because their 

school is closed or their position is eliminated for budgetary reasons, is placed on the available 

teacher list for 90 days.  A principal reviews the list and may request that the teacher fill a 

vacancy.  To enhance their prospects of filling an open position the teacher may circulate a letter 

and resume to principals at schools where they wish to work. If they are not offered a position 

within the 90 days the teacher will be “deemed not qualified” and laid off subject to recall.   

 

A principal makes the determination as to qualifications based on the language in the Board’s 

last best offer.  According to the testimony of representatives of the Board, a principal has the 

authority to not select off the available teacher list any teacher they deem not qualified (or the 

Federation would assert, more subjectively “less qualified” than a non-tenured or less senior 

teacher) and may either retain a more junior person, an untenured teacher or hire from the 

outside.  As a result the tenured teacher may lose their job.   

 

Entrusting the decision-making authority as to which teachers will be hired (and, thus, 

effectively which teachers will be fired after 90 days on the list without being selected) to the 

varying opinions of individual principals also does not comport with §10-151(b) of the Conn. 

Gen. Stats.  This statute specifically vests the power to employ teachers only in the board of 

education or, if authorized by the board of education, in its superintendent of schools. 

 

In reviewing the language of other collective bargaining agreements, discussed below, those 

agreements which used criteria other than seniority used more clearly defined criteria which 
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could be consistently applied with a reasonable degree of certainty and without the more 

ambiguous “include but are not limited to” phrase.  The language as proposed by the board is 

overly broad and may be inconsistently applied across the District in such a manner as to deprive 

teachers of their right to a vacant position or a position held by an untenured teacher without due 

process.   

 

VI. DISCUSSION OF THE STATUTORY CRITERIA AND AWARD 

The Teacher Negotiation Act requires that the panel give priority consideration to the public 

interest and the financial capability of the Town and consider the additional factors in light of 

those criteria. In reaching its decision on the issues in dispute, the panel has given priority to the 

public interest and the financial capability of the City of Hartford and considered the other 

statutory criteria in light of the priority criteria.   

 
The Financial Capability of the Town. 

 There is little question that the national, state and local economy have suffered in recent 

years and that looming deficits and loss of federal stimulus funds will have serious impacts on 

state and local budgets. The parties concur that tough economic times are ahead for the Hartford 

Schools and layoffs are likely. 

 

 With a 2009 population of 119,953, that is expected to decline further in the coming 

years, and a median household income of $30,379, Hartford is the largest city in Hartford County 

and the second largest municipality in the state. Hartford ranks last of the 169 towns and cities in 

per capita income and first in both the county and among the largest municipalities in monthly 
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average recipients and recipients as a percent of population receiving Temporary Assistance to 

Needy Families.  The City is similarly situated at 169th for Equalized Cost Sharing (ECS) wealth 

ranking.  With unemployment of 15% in May and 15.40% in November of 2010 the city had the 

highest rate in both the county and among the ten largest municipalities.  

 

The county and large municipality rankings for the Adjusted Equalized Net Grand List 

for 2010-2011 and 2011-2012 is similar at 169th.  With an actual mill rate of 72.79, Hartford  is 

significantly above other municipalities in both of these categories.  The equalized mill rate is 

also higher than both other large municipalities and the towns in the county.   Collection of tax 

revenues falls below most others in both categories. The Undesignated Fund Balance as a 

Percentage of Total Expenditures has declined in recent years from 6.82% in 2004-2005 to 

5.97% in 200-2007 to 3.26% in 2008-2009. 

 

 The education budget is 53% of the total projected expenditures for the city for 2010-

2011. For Fiscal Year 2010-2011, intergovernmental revenues were projected to be 46.16% of 

the total budget. 

 

 Even this brief summary provides a picture of a city in economic distress.  The testimony 

and evidence introduced indicates that over the last three years the Hartford Schools have been 

essentially level funded with a meager 0.44% increase over that time. The Board introduced 

evidence (Board Exhibit 183a), supported by testimony, that it anticipates a shortfall in the 

coming 2011-12 year and likely beyond. These are based on scenarios which include possible 

reductions in Education Cost Share and transportation grants and flat revenues from the City.  
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The City was able to carry over funding from the Federal Stimulus Education Jobs Bill for the 

coming year.  Each of the scenarios leads to a deficit. The best case scenario results in about $2.3 

million shortfall, the worst case being $34.8 million and the most likely case $17 million. 

  

Under the current collective bargaining agreement there have been about 400 layoffs in 

the Hartford Public Schools.  Given predictions of tougher economic times ahead, more layoffs 

are likely.  The District is dependent on state and federal funding to cover significant portions of 

its budget, as noted above.  If those funds are not forthcoming, and the City chooses not to 

allocate funds to the District to minimize the impact of that loss of funding, the potential for 

significant number of layoffs is very real. Layoffs of any significant magnitude will cause 

disruption, stress and impact reform no matter how they are carried out.  The result will be a loss 

of teachers at schools and in classrooms, adjustments in assignments even in schools which 

maintain teachers, and transfer between schools for a variety of reasons.  Where the difference 

lies in the proposals is whether those teachers who move do so by seniority within the District, of 

which there may be more, or by the selection of administrators at a school.  The Board argues 

that there is increased cost, straining the ability to pay, for training and professional development 

associated with the seniority basis in the Federation’s last best offer.  The Board did not provide 

concrete evidence to convey or support the additional incremental associated cost.   

 

Testimony provided by the Board’s witnesses including Ms. Totten-Alvarado, Dr. Perry 

and Ms. Cutler Hodgman spoke to necessary training in programs and curriculum stating that 

associated costs include staff time, substitute teachers and consultants.  Some of these costs are 

associated with the start up of a new or transformed school and would be incurred in any event. 
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Board Exhibit 10 list schools requiring specialized professional development.  In testimony and 

other supporting documentation it is not clear the number of days, the contracted or other hard or 

soft costs associated with this professional development – either in the normal course of school 

operations or as a result of forced bumping.  The Board cites studies stating the cost of training a 

new (emphasis added) teacher at 20-150% of their salary; however, this study refers to teachers 

leaving the profession and loss of teachers in low performing schools to high performing 

schools. (Board Exh. 404) In the instant case, bumping would have teachers new to the school 

but not the profession. The study does address the impact of turnover on morale and working 

relationships, an important consideration.  For purposes of cost however, the majority of the 

panel is not able to extrapolate an impact from the study or evidence from the testimony relating 

to forced placements in a conclusory fashion with respect to the town’s ability to pay. 

 

 Public Interest. 

 There is a clear public interest in assuring that the children of Hartford receive an 

education which provides them with the opportunity engage and contribute to their community 

economically and socially to the best of their abilities.  Closing the achievement gap is an 

essential element to that.  The recent reform efforts have made great strides in this respect with 

gains in student achievement over the last three year with more students and more schools 

increasing scores in reading and math. 

 

 The Board argues that these gains are on pace to close the gap in the coming years but are 

fragile, especially given the high correlation between poverty and low performance. To maintain 

the improvements, the Board cites studies and papers describing the importance of a teaching 
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culture of personalized instruction, developing relationships with students, collaboration and 

continuous improvement in environment where staff members are mission driven and are the 

best fit for the school. The Board presented witnesses to support the importance of “fit”. (Ms. 

Alvarado-Totten and Dr. Perry) Further, the Board presented studies and papers on the impacts 

of teacher turnover as support for moving from a system-wide seniority based process. (Board 

Exh. 412, 402, 404) 

 

 The board provided evidence through the testimony of witnesses of disruptions relating to 

recent layoffs and bumping as an indicator of the consequences and the likely impacts on school 

culture of more extensive layoffs and bumping which might occur in the future. Dr. Perry spoke 

of the problems he encountered with one forced placement and spending 20% of his time on it. 

Ms Totten-Alvarado spoke of losing two specially trained guidance counselors.  A Federation 

witnesses, Mr. Hall, testified for the Federation that the vast majority of forced placements to 

date were in positions such as Guidance Counselor, Physical Education, and Social Worker.     

 

 Nonetheless, while these layoffs and disruptions were occurring on a system-wide 

seniority basis, the students in Hartford have made significant strides, due in large part to the 

reforms put in place. Ensuring the continued progress of students is an essential public interest.  

That progress has occurred in an environment of change – schools reforming, closing, layoffs 

and bumping.  As schools in the system grow, with success they will increase their staff.  As 

schools reform they will have turnover in staff. Through the natural process of attrition, 

retirement, health and family leave staff will change over. In each of these situations, new 

arrivals to the school will need to become part of the team and assimilate to the unique 
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environment and culture of the school.  In many situations additional or specialized professional 

development will be necessary.  Presumably, teachers in the Hartford schools are professional, 

competent and qualified to perform the job within their certification. 

 

Ms. Cutler Hodgman, testifying for the Board, indicated that forced placements are not 

tracked so the number cannot be determined. The testimony on behalf of the Board, while 

compelling, was vague as to the actual classroom impact and necessary extent of additional 

training of classroom teachers and other staff that has or will be incurred by bumping to date.  

The common theme cited was “fit” with a school as a key criterion motivating the desire to 

change to a new school-based seniority system of layoffs.   

 

There is little doubt that large scale layoffs will be traumatic for students, staff and 

administrators no matter what the method.  A number of studies discuss the importance for a 

collaborative partnership of school administrators and unions in achieving reforms and 

improving student achievement. (Board Exh. 383) One assumes that in the event of layoffs the 

Board and the Federation will attempt to work collaboratively to implement a plan that will 

minimize the impact of layoffs on students and teachers.  A working paper offered by the 

Federation indicating that lifting seniority-based hiring constraints alone will not redistribute 

teacher quality or reduce turnover. (Federation Exh. J) 

 

Absent the ability to negotiate minimal impacts, the agreed upon language by the parties 

provides a mechanism for the superintendent to effect involuntary transfers (Article VIII Section 

D).   This language gives the Superintendent the ability to move teachers to align them with the 



18 
 

competencies, relevant recent experience, and training and voiced commitment to the mission or 

theme of a school.  

 

The involuntary transfer language states that “The Superintendent or his or her designee 

may deviate from seniority for reasonable cause.” Further, the language allows for involuntary 

transfers “to or from a school identified in accordance with any applicable state or federal law 

(where such law, or the implementation of the law, permits and/or contemplates changes in staff 

and/or reconstitution)…” 

 

 The above language provides a mechanism to reduce the impact of system-wide seniority 

by having teachers who have performed satisfactorily in the jobs to be placed in jobs for which 

they are certified and qualified and meet the needs of the portfolio schools. 

  

Based on the lack of conclusory evidence that shifting to a school based seniority system will 

achieve the necessary goals in and of itself, the fact that additional methods exist within the 

contract to move teachers to readjust to a better match when bumping occurs, and consistent with 

arbitral principals discussed below, the majority of the panel concludes that a non-mutually 

agreed upon change to Board’s last best offer is not likely to meet the public interest to a greater 

degree than the existing provision offered by the Federation. 
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A. The negotiations between the parties prior to arbitration, including the offers 
and the range of discussion of the issues 

 

The procedural history at the outset of this award provides a brief summary of a portion of 

the negotiations between the parties.   The particular issue under consideration predates formal 

bargaining for the successor contract and has been sought by the Board for some time to 

minimize what it views as the negative on the reform initiative and achievement gains which 

could occur from extensive layoffs in coming years. 

 

On June 17, 2009 the leadership of the Hartford Public Schools and counsel met with the 

Commissioner of Education, Mark McQuillan, requesting support for a Corrective Action Order 

to conduct seniority based layoffs within each school rather than on a system-wide basis. (Board 

Exhibit 5)  This was followed by correspondence with the Commissioner supporting the request.  

Apparently, this was not pursued further at the time with the Commissioner.  According to the 

testimony of Jill Cutler Hodgman, the Board approached the Federation at a monthly labor-

management meeting in January 2010 to initiate discussions concerning modification of the 

current language.  The Board felt that this was also responsive to what concerns it had heard 

from teachers about unfairness resulting from mid-year bumping and consequent impacts on 

layoffs which had been conducted previously.  The Federation declined the request via email on 

January 12, 2010.   

 

The Board then continued with efforts with the Connecticut State Board of Education for a 

Corrective Action Order and the issue was placed on the March 16, 2010 agenda of the State 

Board.  The Board provided a draft resolution with an accompanying letter in support from the 
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Hartford Parent Educational Council (Board Exhibits 7 and 6).  The State Board declined to act 

at that meeting and at a subsequent meeting passed a resolution that suggested the parties attempt 

to reach a mutually acceptable resolution rather than having the State Board render an order.  

The Board and Federation engaged in additional efforts to resolve this issue including a 

confidential mediation session.  In July of 2010, as the issue had not been resolved, the Board 

implemented layoffs based on the system-wide seniority language of the existing contract. 

Eventually the issue was deferred for inclusion in the negotiations concerning the successor 

contract.   

 

During the course of discussions and formal negotiations the Board offered several 

compromises which it believed to be the concerns of the Federation.  The Federation has 

maintained the existing language as its proposal throughout.  During negotiations, the Board and 

the Federation were able to reach agreement on a number of other issues that support the reform 

agenda.  These include extension of the workday to 7 hours and 30 minutes by the third year of 

the contract with a corresponding increase in salary above the state averages in each year; but not 

proportionate the increased length of the day.  The increase in wages is an uncommon occurrence 

in the existing economic climate but appears to have been agreed to in recognition of the longer 

work day.  Other elements include increases in the percentage of premium paid for health 

insurance and in co-pays for doctor visits to be incurred by teachers.  The Federation also notes 

that in the existing contract for 2008 – 2011, which was agreed to after the initiation of the 

reform efforts, the Board bargained away prior language allowing the ability to “deviate from 

seniority for reasonable cause” which had been in the 2005-2008 contract.  
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B. The interests and welfare of the employee group 

 

The panel must consider the last best offers in light of the subordinate factor of the interests 

and welfare of the employee group.  The Board asserts that its offer protects seniority while also 

advancing the necessary reform agenda. The Federation argues that qualified tenured teachers 

are subject to potential dismissal when positions are available for which they are qualified and 

more senior. 

 

The Board asserts that its last best offer preserves the rights and interests of the employee 

group by preserving seniority rights of teachers in the event of a layoff and argues that the last 

best offer would best serve the public interest if seniority were not the determining factor at all. 

The Board seeks to balance the traditional role and importance of seniority to teachers with the 

stability of staffing, teaming and particular skills and knowledge associated with a portfolio of 

schools program. The offer puts in place a system where a displaced teacher is placed on the 

available teacher list for 90 days with pay, to provide time for the teacher to find a new position 

within the District.  During this period the teacher may document his or her qualifications and 

submit them to principals in an effort to be selected by mutual consent for work in another 

school within the District.  For a teacher whose school no longer exists, there is the option of 

receiving a lump sum severance of $15,000 or accepting a position as a substitute in the district. 

 

In presenting evidence and testimony the Board asserts that there is no economic incentive 

for schools to hire less senior and therefore lower salaried teachers because student based 

budgeting uses an average salary and the actual salary is not charged to the school. Rather, the 



22 
 

Board argues that schools will hire teachers off the list based on the criteria listed in the last best 

offer and the “fit” with the school, both as determined by the principal. 

 

The Board introduced evidence that the reform efforts, although showing early signs of 

strong success, are fragile and could be set back by disruptions in school staffing.  The approach 

of a portfolio of schools is stated to rely on the teamwork required with new approaches, themes 

and curriculum which are subject to disruptions by forced placements as teachers are moved into 

a school replacing teachers who are committed to the vision and may have received specialized 

training.   

 

As a sign of the level of commitment and draw of being part of something that is making a 

difference, the Board offered the testimony of Christopher Fulton, a teacher at Capital 

Preparatory Magnet school, as an example of the level of commitment to change jobs by coming 

from another system, commit to a particular vision and have an impact on students and their 

future.  There is little doubt about Mr. Fulton’s energy, talent and commitment, especially by his 

testimony that if he could not teach at Capital Prep he would leave the system.  While Mr. 

Fulton’s level of commitment is to be commended, his decision to join Capital Prep came with a 

number of known risks. He might have found it not to his liking, the school – though no fault of 

his – might be closed or transformed because it did not meet certain goals such as achievement 

or diversity (testimony of Stephen Perry p. 160), or he might be laid off as a result of reductions 

in force based on the contract in place when he arrived. 
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As stated in its brief, the Board’s last best offer allows schools and teachers to find the fit of 

talents and interests that will best serve students through the teacher’s commitment to the 

particular school’s theme, culture and pedagogy.  In support the Board cites a number of studies 

concerning the negative impact of turnover on the culture of a school.   

 

This may be true but there is an assumption that few transferred teachers would have the 

interest, commitment or skills to adapt and thrive in the new assignment. Given the number of 

schools which have significantly changed in Hartford in recent years, existing staff, who are 

presumably qualified, have made such a change. 

 

The Federation notes that there are three potential mechanisms for a teacher’s position to be 

eliminated: 1) a reduction in force, 2) a redesign of an existing school and 3) the closing of a 

school. Under the current language, which the Federation proposes as its last best offer, the 

teacher whose position is eliminated is placed on a “to be placed” list and, if they have more 

seniority in their certification area they bump a less senior teacher within the District.  The 

Federation asserts that this has been a rare occurrence for classroom teachers but has occurred 

for other areas such as Guidance Counselor, Physical Education and other positions outside the 

traditional classroom setting. 

 

Board did not present testimony as to the number of forced bumping situations which had 

occurred in the almost 400 layoffs which have occurred in the last several years.  Based on 

testimony, forced bumping is not tracked by the district. The Board did present evidence in the 

form of testimony by Stephen Perry, principal of Capital Prep, concerning the difficulties 
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presented by one forced placement which did not work out, in part because of the different type 

of requirements placed on staff at the school such as the year round schedule and additional 

duties to connect with students and their families.   

 

In the case of a teacher who loses her or his position because a school closes, under the 

Board’s proposal, the teacher could be selected off the list or apply to other schools and hired at 

the sole discretion of the leadership in a particular school in the District.  Long standing and 

dedicated teachers who are devoted to their students and choose to stay with the school as it 

closes, such as the case with Weaver Senior High, will be in this circumstance where they must 

be selected or apply for a position.  It is likely that the most skilled teachers will have little 

trouble finding a new position even though they come from a failed school.  However, there is 

little assurance that objective and predictable criteria will be consistently applied across the 

District in making the hiring decision.  Under this system, tenured and qualified teachers not 

selected in the 90 day period would be let go if they are not selected because a principal 

determined a teacher not qualified. The principal is then able to hire from outside or retain less 

experienced staff or untenured staff because they deem them the most qualified by virtue of the 

fir with the school. 

 

Teachers would have to weigh the decision to transfer or not transfer to or from a school 

based on their commitment to a program but also on where they fall within the seniority of a 

particular school.  This could impact the potential for voluntary transfers. With layoffs possible 

and no certain measure of how decisions will be made the potential for teachers to leave the 

District in search of greater certainty also exists. 
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It is in the interests of teachers that their peers be qualified and committed.  When one 

individual shirks their duties or is ineffective in the classroom it impacts their fellow teachers by 

increasing the burden of work, reducing collegiality and passing unprepared students on to 

others.  For these reasons it is in the best interests of students, teachers, and the district to remove 

from the ranks those who are not suited to the task at hand according to existing processes and 

statutes for evaluation and termination. However, the vehicle for culling the ranks of those who 

cannot effectively perform their duties should be through performance appraisal, observation and 

individualized human resource management.  Similarly, a well designed, predictable and agreed 

upon method for assessing qualifications and performance is in the long-term interest of all 

employees because it provides clear expectations and accountability with due process 

protections. 

 

The proposed language of the Board puts in place a new system that changes advantages for 

certain members based on potentially subjective or unprioritzed criteria and/or inconsistent 

interpretation of the criteria. New Haven and others have found more objective ways to address 

this issue as noted below. For this reason the majority of the panel finds that the Federation’s last 

best offer better serves the interest and welfare of the employee group. 

 

C. Changes in the cost of living averaged over the preceding three years  

Compensation was not an issue under consideration in this proceeding as the issue was 

resolved by the parties and reflected in the Agreed Upon Language. Therefore this statutory 

factor is not considered. 
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D. The existing conditions of employment of the employee group and those of 
similar groups and 
 

E. The salaries, fringe benefits, and other conditions of employment prevailing 
in the state labor market, including the terms of recent contract settlements 
or awards in collective bargaining for other municipal employee 
organizations and developments in private sector wages and benefits 

 

A number of the surveys and studies cited by the parties indicate in the country layoff and 

recall language has seniority as the determinant factor in 75% of the districts; in 16% 

performance carries more weight than seniority, 6% are case-by-case with seniority as the usual 

bases and 3% have multiple criteria. (Board Exh. 409)  In several jurisdictions seniority based 

systems have been challenged through legislative proposals and the courts. 

 

The parties submitted for consideration the layoff and recall language from numerous 

collective bargaining agreements including the District Reference Group (DRG) and the other 

towns in Hartford County.  Many of those agreements rely on system-wide seniority as the sole 

or primary criteria for making decisions concerning layoff and recall.  

 

   In a majority of the largest districts system-wide seniority is the primary factor.  These 

include: Bridgeport, Bristol, New Britain, Stamford, and Waterbury. In Norwalk seniority is 

divided into categories between elementary and the department for secondary levels. Other large 

districts add additional factors. These include Danbury (area of certification, length of service, 

evaluations and needs of the system), and Greenwich (certification, general competence, 

instructional skills, skills considered vital to the needs of the system and seniority).  In New 
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Haven, as part of the reform efforts in that city, the teachers’ federation and the city reached 

agreement calling for transfer of non-selected staff in reconstituted schools, new teacher 

evaluation systems and decision making at the school level to change rules in the best interest of 

the school through a highly collaborative process. For layoffs an order sequence of transfer is 

specified which states in part “The provisions of the Article shall not be construed to permit 

layoffs or transfers which would: …(c) result in the layoff or displacement of a more senior 

teacher unless said position more senior teacher fails to possess the special qualifications for the 

position in question.”  Recall rights are for two years in order of seniority to vacant positions for 

which the teacher is certified.  Prior to elimination of positions resulting in transfer or layoff the 

Board and the union discuss special qualifications before action is taken. 

 

In Hartford County the systems that have factors in addition or in place of seniority 

generally state reasonably objective criteria or categories (generally school level and specialist 

certifications).  Avon, for example, requires teaching experience within the certified area within 

the last 5 years to allow displacement.  Others factor in the teacher’s performance in making the 

determination, for example the Bristol agreement states: “2. d) Qualifications and ability, as 

determined by an objective evaluation of the teacher’s performance”.   

 

In West Hartford teachers are classified tenured/nontenured with levels (such as 

certification, field, band, etc.). There is then an order of reduction and displacement. For each 

classification the process is set forth. For tenured teachers with professional educator 

certification the first factor is length of service within a band the agreement then sets out more 

unique position based qualifications and experience factors (e.g., “specified unique abilities 
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and/or competencies possessed relative to identified needs of the positions to be filled (b) 

amount, applicability and recency of experience relative to the positions to be filled (c) amount, 

applicability and recency of preparation relative to the positions to be filled (d) degree status… 

(e) total experience for salary purposes…”  

 

Wethersfield sets priority of criteria by (a) certification (b) technical fitness for specific 

assignment within the area of certification … (c) substantial differences in quality of service, 

determined by evaluations conducted pursuant to applicable law and guidelines, and non-

evaluative records routinely maintained in the central office personnel files … (d) number of 

years (system wide) (e) balance in minority group representation (f) specific needs of the school 

system.”   

 

To the extent that many of these provisions establish criteria beyond state certification tend 

to reflect the language of §10-151 with respect to review of teacher evaluations. 

 

The Board’s proposal is similar in some respects to the recently approved language for the 

Hartford Principals’ and Supervisors’ Association (HPSA) bargaining unit and the Capital 

Regional Educational Consortium (CREC) teacher contract. CREC, like Hartford, has a portfolio 

of schools. 

 

The HPSA layoff provisions create bumping rights by seniority within the same school, 

location or department within the same position category/title or a lower classification if 

displaced individual meets the qualifications as determined by the administration and has a most 
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recent year-end evaluation that is equal or higher than the person being bumped.  If an 

administrator, facing the loss of his or her higher position to layoff, is not able to exercise 

bumping rights they may fill vacancies for which they are qualified. If the administrator is unable 

to fill a position they have salary continuation and continued administrative duties for two years. 

As part of this process the administrator may bump into a teaching position.  Administrators 

remain on the recall list for two years. Salary continuation is a distinguishing feature.  Giving 

administrators the ability to bump into teaching positions would seem to contradict the goal of 

the Board to have principals exercise school level choice about qualifications and fit, avoid 

specialized training, and maximize team work within a building. 

 

The CREC teacher contract has language concerning layoff with a procedure which goes 

by seniority within a program, then by CREC seniority (as a tie-breaker), with no rights to 

displace another teacher in the system except where she or he has “Taught in another CREC 

program and has greater seniority there than the teacher in the program…” Recall is to the CREC 

specific program in reverse order.  The Board notes that CREC, as a portfolio choice district, is 

in direct competition for students with Hartford and Hartford paid tuition for 778 students to 

attend CREC schools in the 2009-2010 school year. 

 

Of import to the majority of the panel is the fact that the HPSA, CREC, New Haven, and to 

the best of its knowledge the other layoff and recall language which does not use seniority as a 

primary or principal determining factor, were arrived at by negotiation.  The significant rights 

and protections traditionally associated with seniority have long been a factor affecting an 

individual’s decision to enter or continue in the profession. While efforts, and some would say a 
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trend, in recent years has been to look at additional elements of the qualifications, competency 

and other specialized knowledge acquired or displayed by a teacher in making decisions 

concerning reductions in force, the large proportion of contracts in the state for those similarly 

situated protect the principal of seniority beyond just the school or building basis.  To change 

this to the degree proposed by the Board does not conform to arbitral principals as understood by 

the majority of the panel.  

 

This principle is highlighted in the brief of the Federation quoting State of Connecticut and 

SEBAC January 31, 2000 Interest Arbitration Award: the future of negotiations and arbitration 

of domestic partnership benefits for local government employees in Connecticut,  ( Connecticut 

Bar Association Labor and Employment Quarterly Volume 6, No. 2 (2000)) arbitrator Larry Foy 

wrote: 

“Two factors traditionally have weighed heavily in decision making of interest 

arbitrators (not only in Connecticut but in most jurisdictions). These factors rely 

on objective evidence and reasonable parties readily understand and accept that 

they constitute reasonable yardsticks.  Accordingly interest arbitrators rarely (1) 

add a substantial new benefit which is uncommon among “similar groups of 

employees” and/or employees “in the labor market,” or (2) eliminate any existing 

substantial benefit which is common among “similar groups of employees” and/or 

employees “in the labor market”.  Such change is ordinarily expected to result 

from mutual agreement between the parties in bilateral negotiations. It has 

become well-known, understood and accepted by experienced interest arbitrators 

and other labor relations professionals that interest arbitration is not the proper 

vehicle for frontier breaking substantial change, regardless whether the change is 

progressive or reactionary in nature. 

… 
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It is similarly well known and understood that when one party proposed to change 

a current contract provision, while the other party proposes no change, the party 

proposing the change bears the burden of proving that its proposed change is 

justified by the evidence and the statutory factors.” 

 

This comparison factor favors the Federation’s last best offer. 

AWARD 

Based on the foregoing reasoning, a majority of the panel finds that the Last Best Offer of the 

Federation, best meets the interests of the public and the financial capability of the City of 

Hartford in light of the subordinate factors and the context of the Teacher Tenure Act. Mr. 

Romanow dissents, his dissent follows. 
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VII. DISSENT 

“Deep in our collective sense of the promise of America is the notion that every 
American – no matter who they are or what their family’s social standing - has 
an opportunity to succeed. As a nation we make that opportunity real and 
tangible through the institution of public schools; public schools that don’t 
deliver on that promise imperil not only the futures of their students but the 
very foundations of our democracy.” (Inside School Turnarounds, Urgent Hopes, 
Unfolding Stories, Pappano, Harvard Education Press,2010, Board Exhibit No. 
383, pg.xiii 

  This arbitration is about whether as a result of this award it will become more likely or 

less likely that the Hartford Board of Education will be able to continue to make great strides to 

achieve this universally desirable goal.  In essence, under the award the panel majority makes 

today, the RIF clause in the contract will be “quality blind”, the last hired will be the first laid-

off, no other questions asked. This will unquestionably make it less likely that the Hartford 

public schools will be able to deliver on that American promise. 

 

The Priority Factors 

  This is a decision of the utmost moment in view of the unrebutted facts concerning the 

bleak outlook for funding the programs of the Hartford public schools. There is very clearly a 

financial Tsunami headed for Hartford. Under the, most likely scenario, the Hartford Board faces 

a $17 million  budget gap for the first year of the contract now in question (11/12).  Funding at 

this level will undoubtedly result in hundreds of layoffs of certified as well as non-certified 

personnel. The RIF clause being awarded by the panel majority requires that the layoffs be done 

on a system wide basis, last hired, first fired. Not only will this result in “quality blind “ layoffs, 

it will result in many teachers being force placed into positions that are not suitable for them and 

for which they may in fact be unqualified for a number of reasons. They will bump out less 

senior teachers who are highly qualified and have been highly successful in the positions in 
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question. The result of this massive bumping will do irreparable harm to the school system and 

clearly make it less likely that the Hartford Board of Education will be able to continue to make 

great strides in closing the achievement gap. The Board, for the foreseeable future, will have to 

do more with less. They will need to retain qualified teachers for all the positions that will 

continue to be staffed. This will be extremely difficult, if not impossible to do, with a “quality 

blind”RIF clause. 

  For all of the reasons that follow, this panel member believes that the panel majority has 

imperfectly performed its public duty to give priority to the financial capability and the public 

interest in rendering this award.  As a result, a great miscarriage of justice is being perpetrated 

against the students of the Hartford Public schools.   

  Although the majority opinion recites many of the dismal facts and statistics concerning 

the Board’s financial condition, there is no stated finding that this priority factor militates in 

favor of the Board’s offer, as it should. Clearly, this priority factor favors the offer of the Board. 

   With regard to the Public Interest priority factor, the discussion of the panel is misplaced 

and inadequate and fails to demonstrate an understanding of what is at stake in this proceeding. 

The opinion basically indicates that the Board will do just fine with the personnel who are left on 

staff after the layoffs take place. By indicating that the transfer procedures will somehow be of 

assistance in carrying out the mission of the Board it misses the point that the qualified teachers 

it seeks to retain will be gone, not available for transfer of any type. As with the Financial 

capability factor, the majority opinion fails to make a finding that the Public interest factor 

militates in favor of one offer or the other. As is discussed below, it is inconceivable that the 

panel majority could find that the public interest does not favor the offer of the Board.  
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  When the subordinate factors are viewed in light of the substantial findings that favor the 

Board’s offer under the priority factors, there is nothing in the record that rises to a level 

sufficient to outweigh the findings of public interest and financial capability that clearly weigh 

heavily in support of the Board’s offer herein. 

 

The Public Interest 

 

  Of all the voluminous data in the record that reports and reflects on the turnaround of the 

Hartford Public schools, now in its third year of progress, nothing elucidates the public interest 

involved here better than the above referenced book by Laura Pappano (Id.), with a forward by 

Karin Chenoweth, the senior writer for the Education Trust. The ongoing Hartford school reform 

is the subject of this comprehensive study. Accordingly, it will be quoted from extensively herein 

as it articulately makes the point about the public interest at stake in this matter. 

Ms. Chenoweth comments in the forward as follows: 

  “In recent years…it has become crystal clear that schools do have it within their power 
to help not just a few outstanding kids who happen through the doors of the high-poverty schools 
but all kids –even unprepossessing children from hapless families.” 

“Careful study has demonstrated that three really good teachers in a row can lift kids way past 
ordinary learning trajectories; three bad teachers in a row can devastate the life chances of 
children whose families are unable to intervene effectively” Id. Pg. xiv( emphasis added) 

 

“To ensure that we don’t waste this moment when the nation as a whole seems to understand 
the importance of public education, it is crucial to study what is happening in the world of 
school reform and subject it to a critical eye” 

As to her methodology, Ms. Pappano says the following: 

“As a journalist, I believe in the power of eyewitness accounts and on-the-ground interviews to 
convey not just what should be happening but what is happening. For too long, schools in cities 
like Hartford were supposed to be educating students but weren’t. Now they are trying- working 
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quickly- to change all that. There is a lot of brain power, money and energy tied up in 
turnaround at this moment. For the sake of [the] kids…in Hartford…let’s hope it yields results.” 
(Id., pg.8) 

“…[T]here is for the first time in years, a broad consensus that we must actually dig in , 
understand why schools fail, and fix or replace them. There is today a more urgent conversation 
about educational disparities and a more vocal reminder that access to a quality education is a 
civil rights issue….[T]here has never been a broader agreement in the belief that the state’s 
obligation is not merely promising a seat in a classroom but promising all students the tools, 
learning , and experiences that will actually educate them.( Id. Pg. 10) 

Ms. Pappano describes school reform as a “moral mission” in the following terms. 

“Steven Adamowski  is obviously not the only one to describe the problem of failing schools as a 
civil rights issue. This idea is at the spiritual heart of reform – and reform not solely from the 
federal government down but from the grassroots, individual-teacher, nonprofit foundation, 
entrepreneurial, fix –the –world philanthropy on up. This is social change in the moment, a 
cause that is drawing a stunning array of smart and motivated young people into education 
who in another era might have been lured by investment banks and consulting firms, maybe 
even cool business start-ups.” 

…. 

“The power of smart people who did not come up through the system thinking about how to help 
Johnny (grade levels behind in reading and math) not only catch up but also prepare for college 
and learn the social skills to operate in middle-class America makes this an extremely 
compelling moment.” 

( Id. Pg. 22, emphasis added) 

 

  Recent court rulings in Connecticut and California underscore the public interests at stake 
in this matter. In Connecticut Coalition for Justice in Education Funding, Inc. v. Rell, et al,295 
Conn240,990 A.2nd 206 (2010).  

 

Citing the Sheff case ,  the Court states : 

“It is by now well established that, under the constitution of Connecticut , the state must “provide 
a substantially equal educational opportunity to its youth in its free public elementary  and 
secondary schools”…In this public interest appeal , we consider whether article eighth, Section 
1, of the constitution of Connecticut also guarantees students in our state’s public schools the 
right to a particular minimum quality of education, namely suitable educational opportunities…. 
[W]e conclude that article eighth, Section 1 of the Connecticut constitution guarantees 
Connecticut’s public  school students educational standards and resources suitable to 
participate in democratic institutions, and to prepare them to attain productive 
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employment and otherwise to contribute to the state’s economy, or to progress on to higher 
education.  (emphasis added, citations omitted) 

 

This case was remanded for further proceedings. How the Court’s order will be implemented 

throughout Connecticut remains to be seen.  

 The ruling in a similar California case gives a glimpse of the remedies that may be available. In 

a recent California Superior Court decision a RIF clause was found to have impaired the 

constitutional rights of students. Far reaching remedies were provided. The ruling and the 

language of the Court are relevant to weighing the public interests involved in this arbitration 

proceeding. In  Reed et al v. State of California, et.al. (May 2010) (Decision attached to Board’s 

brief) plaintiff students in the Los Angeles public schools alleged violation of their constitutional 

rights to equal educational opportunity, specifically that the RIF implemented in the school 

system “devastated the teaching corps(and thus the delivery of education) at Plaintiffs 

schools…” The RIFs were precipitated by the State’s budget crisis. The Court found that “…the 

evidence shows there is a distinct relationship between high teacher turnover and the quality of 

educational opportunities afforded: High teacher turnover devastates educational opportunity. 

The…Superintendent of Public Instruction has admitted to the debilitating effects of high teacher 

turnover, for which “students pay dearly” ” (emphasis added) 

The defendant Los Angeles schools in this case argued that the teacher layoffs were justified 

because they followed the seniority system put in place by state law and in the collective 

bargaining agreement. While there was a state statute in play in this case which varies from the 

Connecticut situation, the action was nevertheless predicated on basic constitutional rights to a 

public education as is the case in Connecticut. The Court ruled as follows: 



37 
 

 

  “The Legislature clearly qualified teachers’ interests in seniority-based   
 layoffs to accommodate constitutional equal protection interests. This   
 principle is implicitly incorporated in the CBA. [The School District] could   
 not bargain away students’ constitutional rights. In other words, teachers   
 do not have a vested interest in the application of seniority in a layoff that   will 
result in an equal protection violation  and a school district does not    have 
discretion to violate students’ fundamental right to equal              educational 
 opportunity.” ( emphasis added) 

 

The remedy that the Court provided underscores the public interest involved in this arbitration as 

well. Specifically, the Court states: “Plaintiffs cannot get a “do over” of lost educational 

opportunity. [The School District] on the other hand must (at most) reallocate its layoffs; it is 

only a matter of where to make cuts. The Court is entirely cognizant that these potential layoffs 

will fall on other teachers, but that is precisely the result …compelled by the California 

Constitution.” (emphasis added). 

 

Neither can the students of the Hartford public schools get a “do over of lost educational 

opportunity”. The question then becomes whether a RIF clause that is “quality blind “ and bases 

layoffs strictly on the basis of last hired, first fired, can be said to be in the best interests of the 

students of the Hartford Public schools. On this point, the most compelling evidence before the 

panel was placed in the record by the testimony of the Board’s witnesses. 

 

The Board produced Penny MacCormack who is the Chief Academic Officer for the Hartford 

Public Schools. She testified extensively concerning the nature of the reforms in the district and 

the extent to which progress has been made, as to the fragile state of that progress and why the 
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Board is so concerned that the RIF clause currently  at issue is so important to the continued 

progress of the district. 

Ms. MacCormack started her employ with the district in July of 2007.  Her testimony as to the 

task at hand for the Hartford Public Schools is as follows: 

“…in 06-07 Hartford was the lowest achieving city in our state and, …there [are] a couple of 
achievement targets I like to talk about. One is third grade reading. Now, in ’07 just one-third of 
our students in Grade 3 were reading on grade level, and Grade 3 becomes really important 
because Grade 3 is the year that students need to learn how to read because when you go over to 
Grade 4, you need to use reading to learn, so it’s a big move. …[S]o moving on to Grade 4… not 
prepared to do so and really from that point on and there are studies to support this, from that 
point on in Grade 4 they’re generally behind and they fall more and more behind” 

Transcript, Vol. 1, pg.104 

“ The other number that was particularly impacting…is we were graduating 29 percent of our 
students and I think the research out there with regards to life for a high school dropout is pretty 
significant. …[A] high school dropout is three times more likely to be unemployed than a high 
school graduate… [A] high school dropout is eight times more likely to be in prison than a 
high school graduate…So we are talking about life-changing events happening for students in 
Grade 3….” 

Transcript, Vol. 1. Pg.104 (emphasis added) 

 

       Another Board witness was Pamela Totten-Alvarado. Ms. Alvarado is the Principal at the 

Kinsella Magnet School of Performing Arts. She is currently in her eighth year as the Principal at 

Kinsella. When she commenced work there it was a neighborhood school, tied for the worst 

performing school in the district. In the last three years(under the reform program) Kinsella has 

led the district with a 32.3 % increase in the overall school index. When asked how important is 

the mutuality of the decision between you and a teacher to work in the school culture to the 

success of the schools mission the answer was “I’d say it’s an absolute”. 
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  Further,  when asked what were the biggest obstacles or challenges to building on the 

success of the school going forward she answered as follows : “I  think consistency… and that’s 

both consistency within students and within staff.” 

  Further , Ms. Alvarado was asked about her opinion based on her experience, as to the 

RIF clause that allows for forced placements she testified as follows : “ I would say it is not in 

the best interest of our children. I think that when we look at bumping and forced placement it 

becomes about the adults and not what’s in the best interest of our students and the 

programming and whatever is in place for them.” 

 And then there was this Q& A : 

  Q: “And how would you characterize the impact on your program if you lost         
a large number of your non-tenured teachers as a result of involuntary bumping?” 

A. “It would be catastrophic. It would be catastrophic – the areas that the teachers are in 
both from the   classroom and from the arts, it would be- it would have horrendous 
ramifications.” 

 Transcript Vol 2. Pgs. 75-105 

 

  The Board produced three witnesses all involved with Capital Prep. Two are teachers, 

Christopher Fulton and Monique Ethier.  Their testimony was important for the way in which 

they demonstrated the unique qualities that they possess that might very well be encompassed in 

qualifications that the Board could establish for their jobs. Also, the extent to which they are 

invested in the Capital Prep program, including especially their roles in the advisory program. 

Both teachers testified concerning their opposition to a quality blind bumping system. Many of 

the points of their testimony were also covered by the testimony of the Principal of Capital Prep, 

Dr. Stephen Perry. 
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   Dr. Perry was one of the founders of Capital Prep. He has a doctorate in Educational 

leadership. He testified at length concerning the rigorous academic nature of the year round 

program and how successful it has been. Although he has only experienced one forced placement 

at his school, he has strong views about “quality blind” bumping. Some of his especially 

pertinent testimony is as follows: 

  “We had seen what happened in Hartford and we found it disgusting. We felt that 
children had the right to a quality education and we wanted to be part of the solution… We hire 
people who want what we want…. We are a social justice school; we don’t believe teachers are 
interchangeable. We believe they are skilled professionals distinct unto themselves whose 
capacity to build relationships are what defines …what happens in the classroom.” Transcript 
Vol 2. Pg. 137 

  Both Dr. Perry as well as the teachers testified extensively concerning the importance and 
the unique nature of the advisory program in which all teachers participate at Capital Prep.  

  He was specifically asked his view concerning “quality blind seniority”. He answered as 
follows : “It’s just that. It’s quality blind. The presumption is that every single one of us here has 
the same capacity. One of the places where we go wrong is we…come to this notion that I tried 
really hard…I don’t want someone trying really hard to teach my sons. I want them to be able to 
teach them.” Transcript Vol. 2, pg 139 

 

Q. “What about the potential knowing that you could be bumped?” 

A. “Completely disrupts all that we do. It’s one thing to be removed when your school is 
failing… But when you are successful at it, when you have in fact found some of the holy grails 
of academia and erased the achievement gap, last year one hundred percent, one hundred percent 
were proficient in writing and 97 are reading. Ninety-seven percent. When a student goes to our 
school, they perform. When you lose your spot because your school has failed to educate 
children, to me that’s justice. We’re fighting for the rights--…the rights that we fight for is 
the right for a child to education, not [for] a grown person to a job.” 

Transcript, Vol. 2, Pg.144 

…. 

Q.  “Do you think if the status quo stays in place, is maintained on this issue from a district wide 
perspective and based on the fact of [ layoffs]…do you think it’s going to keep the district from 
growing at the rate that it’s grown at and to what level and extent?” 

A. “We saw what happened when we did it the other way. We saw that district. That district 
failed. The state took it over… We have seen what happens with that district. We’ve got another 
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one now. I think it’s going well. I am not pleased with the progress of our school or any school. I 
think we could get a lot better…. The one in which people were just moved around from place to 
place based upon years of service, that one. We saw that. We’re closing some of those schools 
and thank God because now children will have access to the type of education that the very 
teachers are going to want for their own children. 

 

History of Negotiations 

  Once again, the panel majority recites certain facts with regard to this statutory factor 

without drawing any conclusion as to how this factor is viewed in light of the priority factor.  

Perhaps, that is because this factor at best is a toss-up. While the panel majority cites certain 

aspects of the negotiating history that tend to support the Union’s position, it critiques the 

Union’s behavior only in the most euphemistic terms; “[t]he Federation has maintained the 

existing language as its proposal throughout negotiations on the issue”. This must surely be 

arbitrator speak for stonewalling on the issue.( See Board brief, pgs. 55-61 for a comprehensive 

review of the negotiating history). Even though the State Board of Education thru the 

Commissioner of Education requested and urged the Hartford Public Schools and its teachers 

and administrators to enter into discussions looking toward a consensual resolution of the 

seniority issues raised by the Hartford Public Schools (see Board Exhibit 8), the Union, so far as 

the record reflects has never made a proposal or a counter proposal on this subject.   

  The Pappano study addressed the situation as follows : 

  “ To talk to Andrea Johnson,…president of the Hartford Federation of Teachers, is to 
hear about a parallel reality in Hartford schools. ‘They are good schools, good 
teachers…[T]here are problems. Is there a major mess and nothing going on? Hardly, hardly… 
‘I  am not too excited because we have not been part of the table seating’ she says. “Where is 
the collaboration?” (emphasis added) 

  “Getting unions and school districts leaders to be part of the same effort is one of the 
greatest challenges of the school turnaround movement….[I]ndividual relationships within 
schools may be more functional than the head-butting at the district level. Still, one barrier is an 
old-style union stance that defends all teachers as a block, regardless of their performance, ….. 
At the Roman Betances Elementary School, which was closed at the end of the 2009-2010, some 
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teachers called in sick repeatedly, a behavior that frustrated other teachers who recognize that 
children – in this case some of the poorest and neediest in the city – were still showing up to 
learn….” 

 Supra, pg. 41 

 

  Where is the collaboration indeed? It is nowhere to be found in the history of these 

negotiations and for this the Union should be faulted. This statutory criterion cannot be said to 

favor the position of the Union which calls for the preservation of the status quo where the status 

quo clearly needs to be changed. The Union has been given every opportunity to be part of the 

solution and has simply refused to participate in the conversation. ( See also,  Board Exhibit 387,  

Human Capital in Hartford Public Schools, Rethinking how to Attract, Develop and Retain  

Effective Teachers , pg.1, wherein it is noted ; “[w]e spoke with central office staff, principals, 

and teachers to understand how policies play out in practice. Unfortunately, our access to 

teachers may have been sharply limited by a union flier suggesting that no teachers 

cooperate with this study.” (Emphasis added). 

 

Interests and Welfare of the Employee Group 

  As to this subordinate factor, the Panel majority does make a finding that the Federation’s 

offer “better serves the interest and welfare of the employee group”. This conclusion is 

apparently based on the belief that the Board’s offer is “…based on potentially subjective or 

unprioritized criteria and/or inconsistent interpretation of the criteria.”   This conclusion reflects 

a complete lack of understanding on how the Board’s offer would work in practice and how it in 

fact ultimately protects the interests of the employee group. The majority opinion acknowledges 

that the law provides that the Board of Education may make additional qualifications to those 
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prescribed by the State Board of Education. While it is well established that it is a management 

prerogative to make such qualifications unilaterally, the Board has nevertheless submitted its 

proposed definition of “qualifications” to this panel. The Union has made no such offer.  

  Clearly, “certification” does not equal “ qualification” and yet the majority opinion  

makes no mention of the fact that the employer’s decision  to deem a tenured employee to be not 

qualified is  subject to the teacher’s right to a Section 10-151 due process hearing in which an 

impartial panel determines that very question. In this regard, the teacher seeking a 10-151 

hearing does not need to show they are the most qualified or even highly qualified, only 

qualified.  In fact, the burden will be on the Board to show that they are not qualified. Thus, any 

tenured teacher who is “deemed unqualified” by the employer has a full right of review and 

independent determination of the question. This places a great burden on the employer to get it 

right. It is highly unlikely that qualified tenured teachers will be thrown to the curb, as the panel 

majority appears to believe, if the Board’s offer were to be awarded. 

 

  Finally on this subordinate standard, the teacher bargaining unit is not a monolithic block 

of employees with the same interests and welfare to be considered. We have heard specifically 

from two teachers who came forward to testify why they did not believe the maintenance of the 

status quo offer of the Union was in their best interests and the interests of the students whom 

they teach. 

 “Teachers who are working hard and performing well don’t want to be lumped with those who 
are slacking – and unions don’t differentiate. Pappano, Supra, pg.41 
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   In short, there are many teachers in the Hartford school system that would gladly have 

their job status determined on merit as opposed to a “quality blind” seniority system. This panel 

has no way of knowing which group of employees is currently in the majority. 

 

The existing conditions of employment of the employee group and those of similar groups 
and conditions of employment prevailing in the labor market. 

 

This is a subordinate factor. The panel must give priority to the public interest and the financial 

capability. In common parlance that means that the panel must give more weight to the evidence 

that militates in favor of the public interest and the financial situation of the employer. The Panel 

majority points to an article by Arbitrator Larry Foy in which he critiqued another arbitrator for 

awarding a domestic partnership benefit that was then considered a “frontier breaking substantial 

change”. Needless to say, since the time that those benefits were awarded to State employees, 

there has been a sea change with regard to the prevalence of such benefits. In fact, they are no 

longer necessary since the social battle for domestic partnership benefits led to the legalization of 

same sex marriages in Connecticut. So, a ruling by an arbitrator that seemed, according to Mr. 

Foy, to be wrong at the time, turned out to be right. 

  Notwithstanding the fact that the exact proposal being made by the Board in its  offer is 

unique, there are many other contracts in evidence that do not base their RIF clauses on strict 

seniority as does the status quo offer of the Union. 

  A review of all the contracts in evidence (Union & Board exhibits) reveals that of the 40 

jurisdictions deemed relevant by one side or the other,  only 11 appear to have RIF clauses 
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strictly based on seniority. The other 29 vary widely and take into account different factors. 

Consider some of the following features in other contracts: 

 Bloomfield – Tenured teachers to bump must be able to perform the duties of non-
tenured teachers 

 East Granby -  Seniority is the prime factor but other factors are considered including 
“qualifications and ability” 

 East Windsor – Criteria are applied in the discretion of the Board including “overall 
performance and ability” 

 Enfield-  Seniority  prevails except where a teacher exhibits broad superiority in skill and 
ability. 

 Region 10- various criteria including qualifications and ability and states that the Board 
may develop additional  criteria based on the needs of the school system. 

 Wethersfield – includes “technical fitness for specific assignment and the “specific 
needs of the school system” 

 CREC – program seniority. (See Board brief pgs. 64-69) 
 Region 8- criteria includes “best interests of the school system” 
 Danbury – length of service is one of several criteria including “needs of the system and 

specifically states the Board may consider “additional criteria based on the needs of 
the school system as determined by the Board.” 

 Greenwich – Seniority is listed last after “general competence, instructional skills, 
skills considered vital to the needs of the system” 

 Norwalk – utilizes building seniority and departmental seniority 

 

  Many of the above contracts provide the type of latitude the Hartford Board seeks in 

making determinations about which employees to retain in the face of layoffs. Some are less 

defined than the Hartford proposal and indeed allow for the exercise of much more discretion 

than does the instant Hartford proposal. The equalizer for all is that every tenured employee has 

access to a 10-151 termination hearing. 

   Accordingly, reliance by the panel majority on the Foy article is misplaced. The type of 

proposal sought by the Board here is not really ground breaking, it is just different. The 

difference is driven by the unique needs of the Hartford Public schools to preserve the progress 

of its portfolio schools. Preservation of this progress is fully supported by the priority factor of 
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the public interest as has been previously discussed herein and fully demonstrated by the record 

as a whole in this case. 

 

Summary 

  The panel majority in its opinion has identified a “Preliminary Issue: Consistency with 

State Law”. There is no such issue in this case and if there was, the Panel majority has not 

purported to rule on it. At the time of the hearing the Union specifically waived any arbitrability 

challenge. The panel is charged with the responsibility of deciding the single issue in this case by 

applying the statutory standards to the evidence in this case. As a result of the award in this case, 

there may be further litigation to determine some of the legal questions that arise from this 

decision. Specifically, as discussed herein, this case represents the spearhead of a social 

movement.  There are many legal rights yet to be determined in the courts and the legislatures of 

this country.  

What is most clear to this panel member is that the Stephen Perrys, the Pamela Totten- 

Alvarados, the Penny MacCormacks the Christopher Fultons and the Monique Ethiers of this 

world will not be defeated.  It is clear that as a society we cannot and will no longer tolerate 

failing schools. As Bob Dylan once wrote; “The times they are a changing”. 

  For all of the foregoing reasons, I believe the last best offer of the Hartford Board of 

Education should be awarded. 

       John M. Romanow 
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